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Jefferson County Foundation, Karen Freer, Gavin Perry, and Sharon Wilt (“JCF et al.”), by
counsel, respectfully request that this Board convert the evidentiary hearing presently
scheduled for February 7, 2023, to a Status Conference whereupon the Board can hear various
pending motions and determine a Scheduling Order in this case. The Board has authority to
grant continuances for good cause under W. Va. Code § 22B-1-7. Additionally, to promote
judicial efficiency and for the economic benefit of the parties, JCF et al. request that 23-01-AQB
and 23-02-AQB be consolidated into a single matter under R. 42 of the W. Va. R. Civ. P. For the
reasons more fully explained below, this Board should continue the evidentiary hearing to a

later date and consolidate these matters.



JCF et al. and Rockwool each appealed Modification Permit R14-0037A as issued to
Rockwool’s facility in Ranson, WV (herein referred to as “RAN-5").

Rockwool filed their original Notice of Appeal on December 11, 2023, which was
docketed as 23-01-AQB.

. JCF et al. filed their appeal on December 18, 2023, which was docketed as 23-02-AQB.
Both ICF et al. and Rockwool have sought intervention in the other party’s appeal. JCF et
al. sought permissive intervention, which has not been objected to by any of the parties.
Rockwool sought intervention by right, which has also not been objected to.

On or around January 22, 2023, Rockwool filed a Motion to Dismiss JCF et al.’s appeal
under W. Ca. R. Civ. P. 12(b)(6).

Rockwool also filed a Motion for Leave to File an Amended Notice of Appeal on or
around January 23, 2024. This amendment asserts a wholly new claim related to
hydrochioric acid limits within the Melt Furnace (IMFO1) and substantively amends
Rockwool’s other existing claims.

. The Board should continue the February 7, 2023 Evidentiary Hearing for good
cause.

Good cause exists to continue the evidentiary hearing for a number of reasons.
Rockwool’s recent Motion for Leave to File an Amended Notice of Appeal is reason
enough to continue the evidentiary hearing. Rockwool notes that three factors support
granting motions to amend as appropriate under Rule 15 — when the amendment: (1)
permits the presentation of the merits of the action; (2) does not prejudice the adverse

parties by the sudden assertion of the amendment; and (3) the adverse parties can be
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given ample opportunity to meet the issue. Donahue v. Mammoth Restoration &
Cleaning, 246 W. Va. 398, 406, 874 S.E.2d 1, 9 (2022).

Here, factors two and three are not present.

JCF et al. are prejudiced by the sudden assertion of this amendment. Rockwool asserts
an entirely new claim related to emissions of hydrochloric acid limits within the Melt
Furnace and substantively amends their other existing claims just two weeks before the
presently set evidentiary hearing.

ICF et al. cannot be given ample opportunity to meet the issue unless the evidentiary
hearing is continued to a later date.

JCF et al. concede that all three factors would be present if the Evidentiary Hearing is
continued to a later date. Because factors two and three are not presently met, JCF et al.
must object to the Motion for Leave to File an Amended Complaint but would withdraw
that objection if the Evidentiary Hearing is continued to a sufficiently later date.

The parties have not exchanged discovery in this case yet. Under W. Va. Code § 22B-1-8,
each party is entitled to certain discovery. Under this Board’s procedural rules, each
party is entitled to 20 days to respond to the discovery requests. At this stage, those 20
days cannot happen before February 7, 2023.

JCF et al. will also seek permissive discovery in this matter, particularly related to
determinations made by permit reviewers and engineers.

Additionally, JCF et al. have retained an expert witness who can, and should be

permitted to, produce an expert report related to ICF’s appeal and potentially rebut any
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expert report submitted by Rockwool. This, too, will require more time than is permitted
by the February 7, 2023, hearing date.

The discovery sought in this case will, first and foremost, allow the Board to hear the
merits of this case more fully. Additionally, the discovery sought will help streamline the
evidentiary hearing.

Finally, Rockwool’s Motion to Dismiss is a dispositive motion. Additional motions,
including this Motion to Continue and JCF et al.’s Motion to Intervene, remain pending
before the Board. Each of those Motions should be heard by the Board in advance of any
evidentiary hearing. Hearing these Motions, and then determining when the evidentiary
hearing will take place, advances principles of efficiency and fairness.

Rockwool is not unduly prejudiced by this continuance. Rockwool can continue
operating the facility as they have been since the permit was issued. Additionally,
Rockwool requested, and received, a partial stay of Permit R14-0037A, allowing them to
further maintain their “status quo,” despite the changes to certain permit conditions
deemed necessary by the Department of Environmental Protection. A continuance in
this matter will not change that.

As a result of any and all of the above, good cause exists for this Board to continue the
evidentiary hearing currently scheduled for February 7, 2023.

. The Board should consolidate these matters because they involve common
questions of fact or law.

Consolidation of the issues in 23-01-AQB and 23-02-AQB is appropriate because each

appeal is being heard by the West Virginia Air Quality Board and both appeals involve



common questions of law or fact. Rule 42 of the West Virginia Rules of Civil Procedure

provides as follows:

“Consolidation of actions in same court. - When actions involving a common
question of law or fact are pending before the court, it may order a joint
hearing or trial of any or all the matters in issue in the actions; it may order all
the actions consolidated; and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay. An
action is pending before the court within the meaning of this subdivision if it

is pending before the court on an appeal from a magistrate.”

21. Additionally, consolidating these matters will allow for a judicially efficient

resolution of these matters and will help both parties save costs.

WHEREFORE, JCF et al. request the following relief:

A.

Continue the February 7, 2023 Evidentiary Hearing to a later date;
Convert the February 7, 2023 Evidentiary Hearing to a Status Conference and
Motions Hearing whereupon the Board can hear various pending motions and
determine a Scheduling Order in this case.
Establish a Scheduling Order in this matter for discovery and dispositive motions;
An Order consolidating 23-01-AQB and 23-02-AQB;
An Order DENYING Rockwool’s Motion for Leave to File an Amended Notice of
Appeal if this Motion to Continue is denied.

Respectfully Submitted,

Jefferson Co. Foundation, Karen Freer, Gavin



Perry, and Sharon Wilt,

By Counsel,

AL 4»/

Andrew C. Earley (WVSB N 14055)
Fair Shake Environmental Legal Services
232 Capitol St., Ste. 14

Charleston, WV 25301
aearley@fairshake-els.org

(234) 255-5397
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